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r e q u i r e  i n s p e c t i o n  and  a c c e p t a n c e  a t  t h e  
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pa r t s  c o n c e r n  impropriet ies  i n  a s o l i c i t a t i o n  
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Aero Tube and  C o n n e c t o r  Company protests a series o f  
D e f e n s e  C o n s t r u c t i o n  S u p p l y  C e n t e r  (DCSC) p r o c u r e m e n t s .  
T h e s e  i n c l u d e :  (1) a p r o c u r e m e n t  u n d e r  R e q u e s t  f o r  Quota- 
t i o n  (RFQ)  DLA 700-82-T-2056 f o r  c o u p l i n g  t u b e s  (B-210410);  
( 2 )  a p r o c u r e m e n t  r e s u l t i n g  i n  t h e  award  of p u r c h a s e  o r d e r  
DLA 700-82-M-L498 f o r  a p a r t  i d e n t i f i e d  a s  N S N  4730-315- 
6703 (B-210449);  ( 3 )  p r o c u r e m e n t s  u n d e r  RFQs DLA 700-82-T- 
KD49 and DLA 700-82-T-HA30 for t u b e  n u t  a s s e m b l i e s  
(B-210450) ;  and ( 4 )  a p r o c u r e m e n t  u n d e r  RFQ DLA 700-83-Q- 
ZC02 f o r  t u b e  caps (B-210451) .  I n  e a c h  i n s t a n c e ,  Aero 
asser ts  t h a t  DCSC h a s  e r r o n e o u s l y  f a i l e d  t o  r e q u i r e  i n s p e c -  
t i o n  and  a c c e p t a n c e  a t  t h e  s o u r c e  which  Aero c o n t e n d s  is 
manda ted  by D e f e n s e  A c q u i s i t i o n  R e g u l a t i o n  S 14-305 .2 (b )  
( i i )  b e c a u s e  a l l  o f  t h e  pa r t s  a r e  c o n s i d e r e d  to  b e  c r i t i c a l  
a p p l i c a t i o n  a i r c r a f t  par t s .  

W e  d i smis s  t h e  protests. 

I n  B-210410 t h e  record shows t h a t  Aero f i l e d  a protest  
w i t h  DCSC o n  Sep tember  29,  1982 a f t e r  l e a r n i n g  t h a t  award  
had  b e e n  made u n d e r  p u r c h a s e  order  DLA 700-82-M-LP73. DCSC 
u l t i m a t e l y  a g r e e d  t o  t h e  p r o t e s t  and a t t e m p t e d ,  u n s u c c e s s -  
f u l l y ,  to  t e r m i n a t e  t h e  award.  Aero protests t o  o u r  O f f i c e  
b e c a u s e  it is n o t  s a t i s f i e d  t h a t  DCSC a c t e d  d i l i g e n t l y  i n  
a t t e m p t i n g  to  implemen t  c o r r e c t i v e  a c t i o n .  
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It a p p e a r s  t h a t  Aero's o r i g i n a l  p r o t e s t  to  DLA was 
unt imely .  S i n c e  Aero s u b m i t t e d  a q u o t a t i o n  i n  r e s p o n s e  t o  
t h e  RFQ, i t  is clear t h a t  Aero was o n  notice of i t s  con- 
t e n t s ,  which d i d  n o t  i d e n t i f y  t h e  p a r t s  as c r i t i c a l  or c a l l  
f o r  i n s p e c t i o n  and a c c e p t a n c e  a t  t h e  source. S e c t i o n  21.2 
( b ) ( l )  o f  o u r  Bid P r o t e s t  P r o c e d u r e s  ( 4  C.F.R. S 2 1 . 2 ( b )  
(1)) p r o v i d e s  t h a t  a p r o t e s t  conce rn ing  a s o l i c i t a t i o n  
d e f e c t  which is a p p a r e n t  p r i o r  t o  a b i d  opening  or  c l o s i n g  
d a t e  m u s t  be f i l e d  p r i o r  to  t h a t  d a t e .  Under S 21 . l ( a )  of 
our p r o c e d u r e s ,  a p r o t e s t  i n i t i a l l y  f i l e d  w i t h  a contract-  
ing  a c t i v i t y  w i l l  be c o n s i d e r e d  by our O f f i c e  o n l y  i f  i t  
was o r i g i n a l l y  f i l e d  i n  acco rdance  w i t h  t h i s  time l i m i t .  
Because Aero w a i t e d  u n t i l  a f t e r  award to  f i l e  i t s  i n i t i a l  
agency- l eve l  p r o t e s t ,  i t s  subsequen t  p r o t e s t  to  o u r  O f f i c e  
is unt imely .  

The protest  i n  B-210451 is d e f e c t i v e  f o r  t h e  same 
r e a s o n .  Again,  t h e  p r o t e s t e r  p a r t i c i p a t e d  i n  t h e  procure-  
m e n t ,  and t h e r e f o r e ,  was on n o t i c e  of  any a p p a r e n t  so l ic i -  
t a t i o n  d e f e c t .  I t  w a i t e d ,  however, t o  p r o t e s t  t o  DCSC 
u n t i l  December 1 4 ,  1982,  more t h a n  a month  a f t e r  award had 
been made. 

S i m i l a r  c o n s i d e r a t i o n s  a p p l y  t o  t h e  p r o t e s t s  concern-  
i ng  RFQ DLA 700-82-T-HA30 and KD49 (B-210450). According 
t o  Aero, i t  a d v i s e d  t h e  agency of t h e  need t o  have  in spec -  
t i o n  a t  t h e  source bo th  w i t h  i t s  quo ta t ions  and i n  tele- 
phone c o n v e r s a t i o n s  and l e t te rs .  F o r  example,  Aero s t a t e s  
t h a t  i t  a d v i s e d  t h e  agency o f  t h e  d i s c r e p a n c y  conce rn ing  
KD49 i n  a t e l e p h o n e  c o n v e r s a t i o n  on October 1 9 ,  1982. How- 
e v e r ,  t h e  c l o s i n g  d a t e  f o r  KD49 o c c u r r e d  5 weeks ea r l i e r ,  
on September 1 6 ,  1982. 

Regard ing  HA30, A e r o  asser t s  i t  a d v i s e d  t h e  agency of 
its c o n c e r n s  by l e t t e r  d a t e d  August 1 3 ,  1982, and by tele- 
phone on  November 22 and December 2. T h i s  RFQ c l o s e d  o n  
November 4.  

T h i s  protest  a l so  c o n c e r n s  a d e f e c t  i n  t h e  so l i c i t a -  
t i o n  which was a p p a r e n t  p r i o r  t o  t h e  c l o s i n g  d a t e  and t h u s  
t h e  p r o t e s t  had t o  have  been f i l e d  p r i o r  to t h e  c l o s i n g  
d a t e s .  However, Aero f i l e d  i t s  p r o t e s t  w i t h  t h e  agency on 
t h e s e  p rocuremen t s  by l e t t e r  da ted  December 2 3 ,  1982; on 
J a n u a r y  4 ,  1983,  Aero f i l e d  a pro tes t  w i t h  GAO. 

Moreover,  w e  p o i n t  o u t  t h a t  even i f  t h e  August 1 3  l e t -  
ter to  t h e  agency c o n c e r n i n g  HA30 was a p r o t e s t ,  t h e  
a g e n c y ' s  f a i l u r e  t o  t a k e  c o r r e c t i v e  a c t i o n  by t h e  c l o s i n g  
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d a t e  would be t r e a t e d  a s  a d e n i a l  of t h e  protest ( r e q u i r i n g  
a protest  to  o u r  O f f i c e  w i t h i n  1 0  w o r k i n g  d a y s ) ,  P r e c i -  
s i o n  Dynamics C o r p o r a t i o n ,  --- B-207823, J u l y  9 ,  1 9 8 2 ,  82-2 CPD 
35. W e  a lso p o i n t  o u t  t ha t  a p r o t e s t  f i l e d  w i t h  a q u o t a -  
t i o n  is  n o t  t ime ly .  Government I n f o r m a t i o n  S y s t e m s ,  D iv i -  
s i o n  o f  P l a n n i n g  R e s e a r c h  C o r p o r a t i o n ,  6 1  Comp. Gen. 614 -7- 

( 1 9 8 2 ) ,  g5-2 CPD 261. 

The protest  i n  B-210449 was f i l e d  w i t h  o u r  O f f i c e  on 
J a n u a r y  4 ,  1983.  Aero o r i g i n a l l y  f i l e d  i ts  pro tes t  w i t h  
DCSC o n  or a b o u t  May 7 ,  1982. On May 24,  1982 ,  DCSC wrote 
A e r o  a g r e e i n g  t o  t h e  protest  and  s t a t i n g  t h a t  r e m e d i a l  
s teps would b e  t a k e n .  The p ro tes t  t o  o u r  Of f i ce  is  
u n t i m e l y  i n  v i ew of Aero's a p p a r e n t  f a i l u r e  to p u r s u e  its 
c o n c e r n s  i n  a d i l i g e n t  f a s h i o n .  W e  have  s t a t e d  t h a t  pro- 
tes ters  m u s t  d i l i g e n t l y  p u r s u e  i n f o r m a t i o n  t h a t  forms t h e  
basis of a protest ,  and  i f  t h e y  d o  n o t  do so w i t h i n  a 
r e a s o n a b l e  t i m e ,  o u r  O f f i c e  w i l l  d i s m i s s  a n  u l t i m a t e l y -  
f i l e d  protest  a s  u n t i m e l y .  
September 24, 1 9 8 2 ,  82-2 C P D  274. Aero s i m p l y  c o u l d  n o t  

M i t e k  S y s t e m s ,  I n c . ,  B-208786, 

w a i t  more t h a n  7 months  to  express d i s s a t i s f a c t i o n  w i t h  t h e  
a g e n c y ' s  a t t e m p t e d  remedial a c t i o n .  

F i n a l l y ,  w e  p o i n t  o u t  t h a t  none  of t h e  f o u r  protests  
raises a n  i s s u e  which  w e  would be i n c l i n e d  to review s i n c e  
t h e  protester is s e e k i n g  t o  h a v e  i n c l u d e d  i n  s o l i c i t a t i o n s  
l a n g u a g e  which  would t e n d  to  r e s t r i c t  c o m p e t i t i o n  t o  
a p p r o v e d  s o u r c e s .  I n c l u s i o n  of s u c h  c l a u s e s  may b e  a 
matter o f  p rac t ica l  c o n c e r n  t o  t h e  p r o c u r i n g  a c t i v i t y ,  b u t  
g e n e r a l l y  t h e i r  o m i s s i o n  is n o t  a matter of l e g a l  c o n c e r n .  
_I_ See E d c l i f f  I n s t r u m e n t s ,  8-205371, A p r i l  26,  1982 ,  82-1 CPD 
380. 

The protests are d i s m i s s e d .  

IJ,, r3 d- CL- 
Harry R. Van C l e v e  
A c t i n g  G e n e r a l  Counse l  
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